In the Fair Work Commission Application by the Transport Workers’ Union of Australia MS2024/4.

SUBMISSIONS OF THE AUSTRALIAN TRUCKING ASSOCIATION

16 December 2025
Section 1

Introduction

1. The Australian Trucking Association (ATA) as an interested party now files, in response to
The Transport Workers’ Union (TWU) draft Contractual Chain Order (CCO), and an
alternative CCO in that respect, changes that should be made to the draft CCO in respect of
provisions relating to 30 day minimum payment and annual rate reviews, with the
modifications suggested in the latter part of this submission comprising ATA’s alternative to
the TWU CCO.

2. At this point in the proceedings the ATA favours the making of a CCO about minimum 30-day
payment provisions and annual rate reviews.

About the Australian Trucking Association

3. The Australian Trucking Association (ATA) is a national industry association. Like many
national associations, it is a company limited by guarantee.

4. The ATA membership comprises 11 industry associations:
e Australian Furniture Removers Association
e Australian Livestock and Rural Transporters Association
e National Road Transport Association
e NT Road Transport Association
e Queensland Trucking Association
e Road Freight NSW
e South Australian Road Transport Association
e Tasmanian Transport Association
o Transport Women Australia Limited
e Victorian Transport Association
e  Western Roads Federation

5. The ATA also has 7 corporate members:
e Australia Post
e Camlin Transport and Rural Trading
e DGL
e John West Logistics PTY LTD
e K&S Corporation Limited
e Mainfreight
e  Multiquip

6. Inaddition, the ATA has 9 associate members representing suppliers of goods and services
to the trucking industry.

7. Together, we are a united voice on trucking issues of national importance. We represent the
60,000 businesses and 200,000 people who make up the Australian trucking industry.
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8. The ATA’s members span the full spectrum of the road freight contractual chain, including
owner-drivers, small and medium fleet operators, large national carriers, freight customers,
and suppliers.

Standing to lodge a written submission

9. The ATA submits that it has standing to lodge a written submission and appear in the matter.
Section 536PH(1) of the Fair Work Act 2009 requires that:

“The FWC must ensure that affected entities have a reasonable opportunity to make
written submission to the FWC for its consideration in relation to the draft of a road
transport contractual chain order published under paragraph 536PG(1)(b).”

10. The explanatory memorandum?! regarding this section is instructive, providing that:

“This is intended to include a representative body whose members are affected by
the making of an order. It is intended this section would require the FWC to give
people an opportunity to be involved in the process, noting it is required under
existing section 577 to perform its functions in a manner that is open and
transparent.”

11. As a representative body of contractual chain parties likely to be affected by MS2024/4 we
submit that the ATA has standing.

12. ATA reserves its rights to be heard in proceedings.

13. In that regard, the ATA is able to provide an authoritative and informative view to the Fair
Work Commission (FWC) on matters that it must have regard to, such as the commercial
realities and commercial practices? of the road transport industry, and impacts on the
viability and competitiveness of road transport businesses, owner drivers or other similar
persons>.

Section 2
Scope of the ATA Submission

14. At this time, the ATA is restricting our submissions to matters of substance currently
proposed in MS2024/4.

15. As articulated in paragraph 1 of these submissions, the ATA as an interested party now files,
in response to the TWU’s draft Contractual Chain Order (CCO), and an alternative CCO in that
respect, changes that should be made to the draft CCO in respect of provisions relating to 30
day minimum payment and annual rate reviews, with the modifications suggested in the
latter part of this submission comprising ATA’s alternative to the TWU CCO.

1 Fair Work Legislation Amendment (Closing Loopholes No. 2) Bill 2023, Supplementary Explanatory
Memorandum, at [181].

2 Section 536PF(2)(d) Fair Work Act 2009

3 Section 536PF(2)(e) Fair Work Act 2009
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16.

We reserve our right to comment on new or amended matters that may arise in the context
of proceedings and to appear in proceedings as these matters arise. ATA signifies its intention
to be represented at the point the Commission considers the 30 day minimum payment
provisions.

Section 3

Matters of Interest to the ATA

Background

17.

18.

19.

The ATA has considered the two draft Contract Chain Orders (CCO) lodged with the FWC on
24 November 2025.

The draft orders follow consultation with the Road Transport Advisory Group and propose
two alternative methods for ensuring that maximum 30-day payment terms are

appropriately implemented.

We refer to the original TWU draft order as CCO1 and the RTAG's revised order as CCO2.

General Position of the ATA

20.

21.

22.

23.

24.

Australia’s trucking industry is currently operating under intense financial pressure. The
combined impact of past government charging decisions, persistent workforce shortages,
inflation, interest rate increases, natural disasters and the rapid emergence of sham
contracting have produced an industry in crisis, illustrated by a record level of insolvencies in
2025.

Government heavy vehicle charges have increased by a compounding 19 per cent in just
three years. Rampant inflation has significantly driven up business inputs including fuel,
electricity, labour, repairs, insurance and workers compensation. Recent official data suggests
that inflation is still not yet under control.

The Reserve Bank of Australia (RBA) has responded by lifting interest rates, further impacting
trucking operators who use finance arrangements to manage large and ongoing capital
investments in their businesses.

Concurrently, a persistent and severe driver shortage continues to restrict capacity, with
more than 28,000 truck-driver positions unfilled and nearly half of freight businesses
reporting major recruitment difficulties®.

Natural disasters, including repeated flooding, and increasingly severe weather patterns,
have disrupted operations, damaging infrastructure, delaying freight movements and adding
to maintenance and downtime costs®. The unfortunate reality is that trucking businesses
often can’t pass on these cost increases.

4 A ticking time bomb. Australian Broadcasting Corporation. https://www.abc.net.au/news/rural/2025-05-
08/declining-young-truckie-rates-prompt-calls-for-intervention/105262334

5 Freight Sector Under Strain as Transport Insolvencies Surge. Fleet HV News. November 29 2025.
https://fleethvnews.com.au/freight-sector-under-strain-as-transport-insolvencies-surge/
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25.

26.

27.

28.

29.

30.

31.

32.

33.

A 2023 industry-wide survey found only 34% of trucking businesses could pass on increased
fuel costs; and even then, price increases rarely exceeded CPI. The median profit margin
industry-wide was just over 2%, with the bottom 25% facing zero or negative margins®.

Perhaps unsurprisingly when faced with such acute financial pressures, there has been an
explosion of sham contracting arrangements across the trucking industry. Businesses are
circumventing expensive labour laws by engaging drivers, who supply no more than their
labour, as independent contractors, via an ABN.

While illegal, there is no active enforcement to discourage the arrangement. By not paying
award rates, allowances, superannuation, payroll tax and insurance, businesses using sham
contracting arrangements can reduce labour costs by 30-40 per cent. The ABN driver may
also avoid paying the correct rate of income tax.

The bottom line is that safe and compliant trucking operators who are investing in safe work
systems and paying staff fairly are bearing the brunt of this extreme operating pressure’.
Many different trucking sectors are feeling this pressure, as diverse as inter-capital general
freight, refrigerated / storage and rural carriers moving our food and fibre via long low-
margin trips on lower standard roads.

In the 12 months to November 2025, the sector closure rate was 8.46 per cent —or 1 in every
12 road transport businesses®. This is a 40 per cent increase compared with the previous
year and an unacceptable situation for an industry that underpins our domestic and export
economies, and that is essential for every day Australian life.

ATA members have long been concerned about unfair delays in payment for work
undertaken. While transport operators face short payment terms for essential business cost
inputs such as fuel, tyres, parts, wages, electricity, insurances and government charges, some
customers delay payments for work undertaken by unreasonable periods of 60, 90 or even
120 days+.

With such high input costs and low margins, cash flow difficulties can ruin an otherwise
viable road transport business.

For these reasons the ATA supports in principle the key provisions of CCO MS2024/4:
e Maximum 30 day payment terms; and
e Fair and reasonable rate reviews.

The ATA does however now make submissions on necessary changes to some of the
provisions designed to achieve these objectives.

6 Australian Trucking Association (ATA) 2024-25 pre-budget submission and “Trucking Australia: The Report

(2023)

7 NatRoad exposes systemic illegal practices destroying Australian trucking industry. NatRoad. November 5
2025. https://www.natroad.com.au/natroad-exposes-systemic-illegal-practices-destroying-australian-trucking-
industry/

8 Warning entire industry critical for Australian economy on the brink of collapse. Nine News. Richard Wood.
November 20 2025. https://www.9news.com.au/national/trucking-companies-facing-tough-times/3c45419a-
4bh63-4835-8065-d3b641aaadb3?
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30-day payment terms

34.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

In CCO1, Section C, the TWU has proposed that contracts or arrangements require payment
of undisputed amounts within 30 days of services or work being performed.

While laudable in its intent, the ATA submits that this provision is not practical in
commercial reality.

This is because an invoice is usually required to specify the amount payable, and it is the
supply of an invoice that is likely to trigger any dispute about the amount payable.

This problem appears to be contemplated and addressed in CCO2 following consultation
with RTAG.

CCO2 instead proposes that payment required for the performance of transport services be
set out in an Invoice or the recipient created tax invoice (RTCI).

The ATA supports this alternative approach.

However, paragraph 9 and paragraph 13 of CCO2 specifies that an Invoice or RCTl issued for
the purposes of this provision is one issued by a secondary party within 7 days of the
performance of work subject of the Invoice (or RCTI).

Further, references to payment time frames in CCO2 have been proposed at 21 days from
receipt of an Invoice or RTCI. In this regard, it would seem to ATA that the overall intent
remains that payments be received within 30 days (i.e. 7 days for Invoice or RCTI receipt + 21
days for payment to occur).

The ATA submits that, for many transport businesses, it is not usual practice to supply
invoices within 7 days. For administrative efficiency, some businesses undertake invoicing at
regular intervals, such as at the end of the month. Others, especially owner drivers, may be
on the road for weeks at a time and unable to supply an invoice until they finish a job and
return to home base.

In the case of RCTls, tax law allows these to be issued up to 28 days after a transport service
is provided®. A recipient could simply issue a RTCl outside of the 7 day period specified at
CCO2 paragraph 9 to avoid any obligation for a maximum payment timeframe.

The ATA is concerned that inclusion of paragraph 9 and paragraph 13 in CCO2 might
inadvertently reduce coverage of the proposed right to maximum payment timeframes,
especially for those smaller operators who might otherwise benefit the most.

The ATA is also concerned about the possibility that chain parties may attempt to avoid
maximum payment timeframes by disputing or refusing to accept invoices on trivial grounds
such as incorrect documentation, unresolved pallet transactions or the return of packaging.

9 A New Tax System (Goods and Services Tax) Act 1999: Recipient Created Tax Invoice Determination 2023. s

7(1)(b).
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44. For these reasons, the ATA submits that:

a. CCO2 be used as the basis for progression of an order;

b. Paragraph 9 and Paragraph 13 of CCO2 be omitted,;

c. References to ‘21 days’ throughout CCO2 revert to ‘30 days’;

d. A new provision specific to RCTIs require payment of undisputed amounts within 14
days of supply of an RCTI;

e. Guidance be provided about reasonable grounds for raising a dispute that would have
the impact of avoiding maximum payment timeframes.

45, For clarity, the ATA submits that nothing in CCO2 or the ATA’s proposal in the alternative
should prevent contractual chain parties from asking for, or adopting, shorter payment
periods at their own discretion.

Rate reviews

46. In CCO2, it is proposed that parties engaged in a road transport contractual chain be
required to conduct a rate review at least yearly in good faith regarding contract terms. This
proposal includes primary parties and secondary parties to a contractual chain.

47. The ATA supports the proposal for mandated rate reviews to be conducted at least yearly.

48. At paragraph 18, CCO2 proposes that indicative matters to be considered in a rate review
include such items as:
o fuel
e repairs and maintenance
e insurances
e administrative costs
e capital costs including depreciation
e returns on investment
e tyres
e labour costs.

49. Paragraph 18 is not an exhaustive list, but contractual chain parties are likely to use it is as a
guide to what should be included in reviews. Accordingly, the ATA submits that the following
additional matters likely to materially affect operating costs be included:

e the variables required to set fuel levies
o the level of the road user charge

e electric vehicle road user charges

e other road user charges and tolls

e port access charges.

50. The cost of fuel can change dramatically within the course of a year. In that regard,
paragraph 19 of CCO2 reasonably contemplates the existence of contract terms or
arrangements that address such fluctuations on a more frequent basis.

51. This provision is generally supported by the ATA.

52. However, in cases in which no such contract term or arrangement dealing with fuel price
fluctuations is in place, or in circumstances in which such contract terms or arrangements:
e are not based on the actual price of fuel reasonably paid by the customer;
e do notinclude an adjustment to reflect any changes in the road user charge; or
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e apply only at specified minimum price change thresholds;...

...then the ATA submits that rate reviews relating to fuel costs should be, by default,
conducted at least quarterly.

53. The ATA also notes the inclusion of ‘returns on investment’ at paragraph 18 of CCO2. While
not opposed to this inclusion, we submit that it should be linked to either an agreed or
objective reference rate such that it is not debated in each individual review.

Other Matters

54. The ATA notes and generally supports the provisions in CCO2 relating to dispute settlement.

55. However, we advise that chasing bad or overdue debts can be a most frustrating, time
consuming and expensive action that distracts from usual income generating activities. This

is especially true for small road transport businesses and owner drivers.

56. The ATA submits that consideration be given to low-cost recovery or penalty options. For
example, a default daily interest rate applicable to late payments.

Dated: 16 December 2025
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